Dec 03 0 7 08:50p Terrance O'Neill 



480-802-2517 



p.1 



Qmrles^ Brady llp 



Renaissance One 

Two North Central Avenue 

Phoenix, Arizona 85004-2391 

602.229.5200 

Fax 602,229.5690 

www. q uar f es . com 



Attorneys at Law in 

Milwaukee and Madison, Wisconsin 

Naples, Florida 

Phoenix and Tucson, Arizona 

Chicago, Illinois PB^IPVBB 



Facsimile Transmission Form dec os 2007 



Date: December 3, 2007 



To: 


Fax No. 


Phone No. 


Name ATTN: MS Appeal Brief-Patents 

Company/Firm U.S. Commissioner for Patents 

City, State Zip 

Country 


571-273-8300 





From: 


Robert D. Atkins 


602.229.5690 


602.229.5311 


Re: 


APPEAL BRIEF 

USSN: 10/783,169 

Appellant: Shane D. Pannelf et al. 




If you have problems receiving this facsimile, please call us immediately at: 

602.229.5361 



No. of Paqes (Including Cover): 37 


Job Code: 


Client - Matter No.: 1 22308.00003 


Time Keeper: RATKINS 


Recipient: ATTN: MS Appeal Brief-Patents 


Return To: 


Requestor Name: 

. . i. 1 1 . . . ., . — , — ______ 


Phone No.: 



IMPORTANT: THIS MESSAGE JS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICH IT IS ADDRESSED AND MAY 
CONTAIN INFORMATION THAT IS PRIVILEGED AND/OR CONFIDENTIAL. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED 
RECIPIENT, OR THE EMPLOYEE OR AGENT RESPONSIBLE FOR DELIVERING THE MESSAGE TO THE INTENDED RECIPIENT, YOU ARE 
HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF 
YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONE AND RETURN THE 
ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA REGULAR POSTAL SERVICE. THANK YOU. 



PAGE 1/37 * RCVD AT 1 2/3/2007 10:37:23 PM [Eastern Standard Time] * SVR:USPTO-EFXRF-5/7 * DNIS:2738300 ■ CSID:480 802 2517 * DURATION (mm-ss):08-00 



Dec 03 07 08:50p Terrance O'Neill 



DEC OS 200? 



480-802-2517 



9-2 



PTO/SB/21 (11-07) 
Approved for use through 11/30/2007. OMB 0651-0031 
U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE 



UndeMhe Papg-wcrt Reduction Act of 1995 no person? 

TRANSMITTAL 
FORM 

(to be used for all conTsspondence d/Jer inrtfar Atonal 


Application Number 


action gf information unless H disclavs a valid OMB control number^ 

10/783,169 ^ 


Filing Date 


February 19, 2004 


First Named Inventor 


Shane D. PannelJ 


Art Unit 


7168 


Examiner Name 


Kim, Christophers. 


\^ Total Number of Pages in Thfs Submission 


36 


Attorney Docket Number 


122308.00003 J 



ENCLOSURES {Check ail that apply) 



0 
□ 



□ 
□ 
□ 

□ 
□ 



Fee Transmittal Form 
Fee Attached 

Ame ndment/Reply 
After Final 
□ Affidavita/decJaration(s) 
Extension of Time Request 
Express Abandon merit Request 
Information Disclosure Statement 



Certified Copy of Priority 
Documerrt(s) 

Reply to Missing Parts/ 
Incomplete Application 

□ Reply lo Missing Parts 
under 37 CFR 1 .52 or 1 .53 



□ Drawing(s) 

□ Lice rising-related Papers 

□ 
□ 
□ 
□ 
□ 
□ 



Petition 

Petition lo Convert to a 
Provisional Application 
Power of Attorney, Revocation 
Change of Correspondence Address 

Terminal Disclaimer 
Request for Refund 

CO, Number of CO(s) 

[ J Landscape Table on CD 



□ 
□ 

□ 
□ 
□ 



After Allowance Communication to TC 

Appeal Communication to Board 
of Appeals and Interferences 

Appeal Communication to TC 
(Appeal Notice, Brief, Reply Brief) 

Proprietary Information 
Status Letter 

Other Enclosure^) (please Identify 
below): 



Remarks 



SIGNATURE OF APPLICANT, ATTORNEY „ OR AGENT 



Firm Name 



QUARLES & BRADY LLP 



Signature 



Printed name 



Robert D. Atkins 



| Reg. No. [34 288 



Date 



December 3, 2007 



CERTIFICATE OF TRANSMISSION/MAILING 



I hereby certify that 
sufficient postage as/ 
the date shown below: 




indence is being facsimile transmitted to the USPTO or deposited with the United States Postal Service with 
II in an envelope^rftfre^se^to: Co^rrtssion^fo r Pa^ st. F O f> <1 R I Alexandria JA 2 ~t - .:> \A O on 




Signature 



\Typed 



or printed name 



Maritza frNeill 



Date 



December 3, 2007 



This collection of information is required by 37 CFR 1 .5. The Information is required to obtain or retain a benefit by the public which is to file (and by Iho USPTO to 
process) an application. Confidentiality is 'governed by 35 U.S.C. 122 and 37 CFR 1.11 andl.14. This collection is estimated to 2 hours to complete, inducing 
gartering, preparing, and submitting the completed application form to the USPTO. Time wifl vary depending upon the Individual case. Any comments on the 
amount of time you require to complete this form and/or suggestions for reducing this burden, ehoukJ be sent to the Chief Information Officer, U.S. Patent and 
Trademark Office. U.S. Depart mem of Commerce. P.O. Box 1450. Alexandria, VA 22313-1450. DO NOT SEND FEES OR COMPLETED FORMS TO THIS 
ADDRESS. SEND TO; Commissioner for Patents, P.O. Box 1450, Alexandria, VA 22313-1450. 

tf you need assistance in compfoting the form, cqU 1-30Q-PTO-9199 and sefect option 2. 

DOC. No. 2143160 



PACE 2f37 ■ RCVD AT 12/3/2007 10:37:23 PM [Eastern Standard Time] * SVR:USPTO-EFXRF-5/7 * DNIS:2738300 * CSID:480 802 2517 * DURATION (mm-ss):08-00 



Dec 03 07 08:50p Terrance O'Neill 



DEC 0 3 2007 



480-802-2517 



p.3 



PTO/SB/17 <1G-07} 
Approved for use through 06/30/2010. OMB 0651-0032 
_ w „ J „ ^ . U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE 

Under the Paperwork Reduction Act on 995 no persons are required to respond to a collection of information unfess it cfepJays a valid OMB control number 



Effective on 12J0STZOC4. 
Fq&s pursuant to the Consolidated Appropriations Act. 2005 (H.R. 4818). 

FEE TRANSMITTAL 

For FY 2007 



CZI Applicant claims small entity status. See 37 CFR 1 .27 



TOTAL AMOUNT OF PAYMENT 



255.00 



Complete if Known 



Application Number 



Filing Date 



First Named Inventor 



Examiner Name 



Art Unit 



Attorney Docket No. 



10/783,169 



February 19, 2004 



Shane D. Pannell 



Kim, Christopher S. 



7186 



122308.00003 



METHOD OF PAYMENT (check all that apply) 



□ 

Check I I Credit Card I I 

Deposit Account Deposh Account Number : 1 7-00 5f t 



Money Order None □ 



Other (please identiry):_ 



Deposit Account Name: _Quar1es & Brady LLP 



For the above-identified deposit account, the Director /s hereby authorized to: (check all that apply) 

[/[charge fee(s) indicated below []] Charge feQ(s} lndicaled beloWi CJCcept for the fl)|ng fee 

rTl Charge any additional fee(s) or underpayments of fee(s) H/l rroriif anv ^^n^^c 
L^-l under 37 CFR 1.16 and 1.17 w LLI Credit any overpayments 

WARNING: Information on this form may become public Credit card Information should not be included on this form. Provide credit card 

information and authorization on PTO-2038. 



FEE CALCULATION 



1. BASIC FILING, SEARCH, AND EXAMINATION FEES 



FILING FEES 

Smalt Entity 
Fee ($\ 



F0OJ& 
310 
210 
210 
310 
210 



SEARCH FEES 

Small Entity 
Fee ($) 



155 
105 
105 
155 
105 



Fee t$) 
510 
100 
310 
510 
0 



255 
50 
155 
255 
0 



Application Type 

Utility 

Design 

Plant 

Reissue 

Provisional 

2. EXCESS CLAIM FEES 
Fee Description 

Each claim over 20 (including Reissues) 
Each independent claim over 3 (including Reissues) 
Multiple dependent claims 
Total Claims Extra Claims Fee ($1 Fee Paid t$\ 

' - 20 or HP - x = 

HP = highest number of total claims paid for, if greater than 20. 
■ndep. Claims Extra Claims Foe fSl 
-3 or HP = x 



EXAMINATION FEES 
Small Entity 
FejUSJ 



Fee ($) 
210 
130 
160 
620 
0 



Fees Paid f?) 



105 

65 

SO 

310 

0 

Small Entity 
p ee (j) Fee fS) 

50 25 
210 105 
370 185 
Multiple Dependent Claims 
Fee <$1 Feo Paid f$l 



Pee Paid (?) 



HP = highest number ot independent daims paid for, if greater than 3. 
3. APPLICATION S'ZE FEE 
If the specification and drawings exceed 100 sheets of paper (excluding electronically filed sequence or computer 
listings under 37 CFR 1.52(e)), the application size fee due is $260 ($130 for small entity) for each additional 50 
sheets or fraction thereof See 35 U.S.C. 41(a)(1)(G) and 37 CFR 1.16(s). 

Total Sheets Extra Sheets Number of each additional 50 or fraction thereof Fee (S) Fee Paid f$) 

-100= /50= (round up to a whole number) x - 

OTHER FEE<S) 

Non-English Specification, $130 fee (no small entity discount) 

Other (e.g., late filing surcharge): C 2402 ) Rlin 9 a Brief ln S^PPo* of an Appeal 



Fees Paid JS) 



255.00 



SUBMITTED BY 



Signature 



Name (Print/Typo} 



Registration t^o OQll 
(Attorney/Agent) jV^I 



Robert D. Atkfns 



TeJephone 60 2-229-5290 



Date December 3, 2007 



This coDectron of information is required by 37 CFR 1.156, The information is required lo obtain or retain a benefit by the public which is roffle (and by the 
USPTO lo process) an application. Confidentiality Is governed by 35 U.S.C. 122 and 37 CFR 1. 14. This collection is estimated to take 30 minutes to complete 
including galhenrvg, preparing, and submitting the completed application form to the USPTO. Time will vary depending upon the Individual case. Any comments 
on the amount cf time you require to compiete this form and/or suggestions for reducing (his burden, should be sent 1o 1he Chief Information Officer, U.S. Patent 
and Trademark Office, U.S. Deparimenl or Commerce, P.O. Box 1450. Alexandria, VA 22313-1450. DO NOT SEND FEES OR COMPLETED FORMS TO THIS 
ADDRESS. SEND TO: Commissioner for Patents, P.O. Box 1450 r Alexandria, VA 2231 3-1450. 

if you need assistance In completing the fonn, ceil 1-800-PTO9199 and select option 2. 

Doc. No. 2143161 



PAGE 3/37 * RCVD AT 12/3)2007 10:37:23 PM [Eastern Standard Time] * SVR:USPTO-EFXRF-5/7 * DNIS:2738300 * CSID:480 802 251 7 * DURATION (mm-ss>:08-00 



Dec 03 07 08:50p Terrance O'Neill 



480-802-2517 



p.4 



DEC 0 3 2007 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE BOARD OF PATENT APPEALS AND INTERFERENCES 



Appellant 
Serial Number 
Filing Date 
Title 

Confirmation No- 
Examiner 
TC/Art Unit 
USPTO Customer No- 
Attorney Docket No, 



Shane D. Pannell et al. 

10/783,169 

February 19, 2004 

EXTERNAL CHEMICAL DISTRIBUTION 
SYSTEM AND METHOD 

7168 

Kim, Christopher S. 

3752 

26707 

122308.00003 



APPEAL BRIEF 



Mail Stop Appeal Brief-Patents 

Commissioner for Patents 

P.O. Box 14 50 

Alexandria, VA 22313-1450 

Sir: 

Appellant submits the following Appeal Brief under 37 

C.F.R. § 41.37 appealing the Final Rejection from the USPTO 

dated July 11, 2007. 



12/05/B007 RHEBRftHT 00000034 170055 10783169 
01 FCs2402 255.00 Dfi 



QBPHX\2142916.1 

PAGE 4/37 * RCVD AT 12/3/2007 10:37:23 PM [Eastern Standard Time] * SVR:USPTO-EFXRF-5/7 - DNIS:2738300 * CSID:480 802 2517 * DURATION (mm-ss):08-00 



Dec 03 07 08:51 p Terrance O'Neill 480-802-2517 p.5 

TABLE OF CONTENTS 

PAGE 

I. REAL PARTY IN INTEREST 1 

II. RELATED APPEALS AND INTERFERENCES 2 

III. STATUS OF CLAIMS 3 

IV . STATUS OF AMENDMENTS 4 

V. SUMMARY OF CLAIMED SUBJECT MATTER 5 

VI. GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 12 

VII. ARGUMENT 13 

A. Legal Standard 13 

B. Drawings objected to under 37 C.F.R. 

1.83(a) 16 

C. Claims 74-89 are patentable under 35 U.S.C. 

§ 112, first paragraph 18 

D. Claims 74-89 are patentable under 35 U.S.C. 

§ 112 , second paragraph 21 

E - Conclusion 22 

VI II. CLAIMS APPENDIX 23 

IX. EVIDENCE APPENDIX 31 

X. RELATED PROCEEDINGS APPENDIX 32 



PACE 5/37 * RCVD AT 12/3/2007 10:37:23 PM [Eastern Standard Time] * SVR:USPTO-EFXRF-5/7 * DNIS:2738300 * CSID:4B0 802 2517 - DURATION (mm-ss):08-00 



Dec 03 07 08:51 p 



Terrance O'Neill 



480-802-2517 



P-6 



USPTO Serial No.: 10/783,169 
Appellants: Shane D. Pannell et al. 
APPEAL BRIEF 

I. REAI* PARTY XN INTEREST 

PERIMICON, LLC, an Arizona limited liability company, 
having its principal place of business at 877 W. Ivanhoe 
Street, Chandler, Arizona 85225, is the real party in 
interest of the present application. Assignment documents 
transferring all rights, title, and interest in the present 
application to PERIMICON, LLC was executed by the 
inventors, and recorded by the U.S. Patent and Trademark 
Office at reel 015948, frame 0155. 
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USPTO Serial No.: 10/783,169 
Appellants: Shane D. Pannell et al« 
APPEAL BRIEF 



II . RELA TED APPEALS AND INTERFERENCES 

None . 
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USPTO Serial No.: 10/783,169 
Appellants: Shane D. Pannell et al. 
APPEAL BRIEF 

III. STATUS OF CLAIMS 

The present application contains sixteen pending 
claims. Claims 1-73 are canceled. Claims 74-89 have been 
finally rejected in the Office Action of July 11, 2007. 

A copy of claims 74-89, the claims on Appeal, is 
enclosed in the Claims Appendix. 
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USPTO Serial No.: 10/783,169 
Appellants: Shane D. Pannell et ai. 
APPEAL BRIEF 



IV. STATUS OF AMENDMENTS 

None ~ 
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U5PTO Serial No.: 10/783,169 
Appellants: Shane D. Pannell et al* 
APPEAL BRIEF 

V. SUMMARY OF CLAIMED SUBJECT MATTER 

With respect to claim 74, the present invention is a 
cheinical distribution system comprising a residential home 
(12), as shown on page 4, lines 14-18 and FIG, 1. The 
system includes a yard (14) in an exposed area adjacent to 
the residential home including a fence, gate r shrub, tree, 
swimming pool, patio, garden, grass area r play area, and 
concrete pad, as shown on page 5, lines 17-21 and FIG. 1. 
A hollow tubing (50) is disposed around each of a plurality 
of target areas in the yard including the fence, shrub, 
tree, garden, and grass area, see page 6, lines 27-29 and 
FIGs. 1-5, The tubing transports a chemical solution 
selected from the group consisting of pesticides, 
herbicides, fertilizers, animal retardants, and vegetation 
pre-emergence, see page 4 f line 32 through page 5, line 7. 
The tubing is made of a chemical resistant material 
selected from the group consisting of polyethylene, 
polyurethane, nylon, and polypropylene, with a pressure 
rating of at least sixty pounds per square inch, see page 
6, lines 31-34. The tubing has an inside diameter ranging 
from one-eighth inch to three-fourth inch and an outside 
diameter ranging from one-fourth inch to one inch, see page 
6, line 34 through page 7, line 4. The tubing has a 
plurality of openings cut through its wall structure at 
selected points in accordance with government regulations 
and manufacturer's recommendations and corresponding to 
each of the plurality of target areas, see page 8, lines 
11-19. The tubing includes a plurality of "Y" and elbow 
couplings for changing direction of the tubing to cover the 
plurality of target areas, see page 9, lines 29-30 and page 
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USPTO Serial No.: 10/783 f 169 
Appellants: Shane D. Pannell et al. 
APPEAL BRIEF 

10 r lines 32-33. The tubing is routed up and down 
structures that extend vertically above ground secured with 
pressure-fit clamps and otherwise laid above ground, as 
shown on page 7, lines 15-31, and page 11, lines 1-6, and 
FIGs. 1, 3-5. A plurality of spray nozzles (58) is 
inserted into the openings in the tubing for distributing 
the chemical solution to the selected target areas, see 
page B, lines 19-32 and FIGs. 3-5. The spray nozzles are 
circular in shape, made of non-corrosive metal and having 
adjustable flow rates and spray patterns, as shown on page 
8, line 33 through page 9 r line 8. The invention further 
includes a truck for transporting the chemical solution to 
the residential home, see page 5, line 31 through page 6, 
line 3. The truck includes a hose for transporting the 
chemical solution to the tubing. The system includes first 
and second junction boxes (46) disposed below ground in a 
front area of the residential home, as shown on page 5, 
line 30 through page 6, line 26 and FIGs- 1 and 2. A first 
pressure regulator (68) is connected to the tubing within 
the first junction box for regulating pressure of the 
chemical solution, as shown on page 13, lines 1-12 and FIG. 
2. A first hook-up port (42) is disposed within the first 
junction box and having an output connected to a first end 
of the tubing, see page 5, line 30 through page 6, line 26 
and FIGs. 1 and 2. The first hook-up port includes a lever 
arm (44) which lays horizontal within the junction box when 
not in use and rotates ninety degrees to a vertical 
position so that a fitting on an end of the lever arm 
extends above ground when connected to the hose from the 
truck as shown on page 6, lines 17-26 and FIG. 2. A second 
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USPTO Serial No.: 10/783,169 
Appellants: Shane D. Pannell et al. 
APPEAL BRIEF 

hook-up port (42) is disposed within the second junction 
box and having an output connected to a second end of the 
tubing, as shown on page 5, line 30 through page 6, line 26 
and FIGs. 1 and 2. The second hook-up port includes a 
lever arm (44) which lays horizontal within the junction 
box when not in use and rotates ninety degrees to a 
vertical position so that a fitting on an end of the lever 
arm extends above ground when connected to the hose from 
the truck, see page 6 r lines 17-26 and FIG - 2. The first 
and second hook-up ports form a closed system to equalize 
pressure and distribution of the chemical solution, as 
shown on page 12, lines 14-17 and FIG- 1. A second 
pressure regulator (70) is coupled in a portion of the 
tubing which is located in a rear portion of the yard for 
regulating pressure of the chemical solution, as shown on 
page 13 r lines 1-12 and FIG. 1. A booster pump (70) is 
coupled in a portion of the tubing which is located in the 
rear portion of the yard for increasing the pressure of the 
chemical solution, as shown on page 13, lines 1-12 and FIG. 
1. 

With respect to claim 78, the present invention is a 
fixed chemical distribution system comprising a residential 
home (12), as shown on page 4, lines 14-18 and FIG . 1. The 
system further includes a yard (14) in an exposed area 
adjacent to the residential home, as shown on page 5, lines 
17-21 and FIG. 1. A hollow tubing (50) is disposed around 
each of a plurality of target areas within the yard, see 
page 6, lines 27-29 and FIGs. 1-5. The tubing transports a 
chemical solution selected from the group consisting of 
pesticides, herbicides, fertilizers, animal retardants, and 
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USPTO Serial No.: 10/783,169 
Appellants : Shane D. Pannell et a 1 . 
APPEAL BRIEF 

vegetation pre-emergence, see page 4, line 32 through page 

5, line 7. The tubing is made of a chemical resistant 
material selected from the group consisting of polyethylene, 
poiyurethane, nylon, and polypropylene, see page 6, lines 
31-34. The tubing has a plurality of openings cut through 

a first portion of its wall structure in accordance with 
government regulations and manufacturer's recommendations 
and a plurality of pre-drilled openings formed in a second 
portion of the tubing, see page 8, lines 11-19. A 
plurality of spray nozzles (58) is inserted into the 
openings in the first and second portions of the tubing for 
distributing the chemical solution to the plurality of 
target areas, see page 8, lines 19-32 and FIGs. 3-5. 
First and second junction boxes (46) are disposed below 
ground in a front area of the residential home, as shown on 
page 5, line 30 through page 6, line 26 and FIGs . 1 and 2. 
A first pressure regulator (68) is connected to the tubing 
within the first junction box for regulating pressure of 
the chemical solution, as shewn on page 13, lines 1-12 and 
FIG. 2. A first hook-up port (42) is disposed. within the 
first junction box and having an output connected to a 
first end of the tubing, see page 5, line 30 through page 

6, line 26 and FIGs. 1 and 2. The first hook-up port 
includes a lever arm (4 4) which lays horizontal within the 
junction box when not in use and rotates ninety degrees to 
a vertical position so that a fitting on an end of the 
lever arm extends above ground when connected for receiving 
the chemical solution, see page 6, lines 17-26 and FIG. 2. 
A second hook-up port (42) is disposed within the second 
junction box and having an output connected to a second end 
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CJSPTO Serial No.: 10/783,169 
Appellants: Shane D. Pannell et al. 
APPEAL BRIEF 

of the tubing, as shown on page 5, line 30 through page 6, 
line 26 and FIGs. 1 and 2. The second hook-up port 
includes a lever arm (44) which lays horizontal within the 
junction box when not in use and rotates ninety degrees to 
a vertical position so that a fitting on an end of the 
lever arm extends above ground when connected for receiving 
the chemical solution, see page 6, lines 17-26 and FIG. 2. 
The first and second hook-up ports form a closed system to 
equalize pressure and distribution of the chemical solution, 
as shown on page 12, lines 14-17 and FIG. 1. A second 
pressure regulator (70) is coupled in a portion of the 
tubing which is located in a rear portion of the yard for 
regulating pressure of the chemical solution, as shown on 
page 13, lines 1-12 and FIG. 1. A booster pump <70) is 
coupled in a portion of the tubing which is located in the 
rear portion of the yard for increasing the pressure of the 
chemical solution, as shown on page 13, lines 1-12 and FIG. 
1. 

With respect to claim 88 , the present invention 
includes a chemical distribution system comprising a 
dwelling (12), as shown on page 4, lines 14-18 and FIG. 1. 
The system further includes an exposed area (14) adjacent 
to the- dwelling, as shown on page 5, lines 17-21 and FIG. 
1. A hollow tubing (50) is disposed around each of a 
plurality of target areas within the exposed area, see page 
6, lines 27-29 and FIGs . 1-5. The tubing transports a 
chemical solution selected from the group consisting of 
pesticides, herbicides, fertilizers, animal retardants, and 
vegetation pre-emergence, see page 4, line 32 through page 
5, line 7. The tubing is made of a chemical resistant 
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USPTO Serial No.: 10/783,169 
Appellants: Shane D. Pannell et al. 
APPEAL BRIEF 

material selected from the group consisting of polyethylene, 
polyurethane, nylon, and polypropylene, see page 6, lines 
31-34, The tubing has a plurality of openings cut through 
a first portion of its wall structure in accordance with 
government regulations and manufacturer's recommendations 
and a plurality of pre-drilled openings formed in a second 
portion of the tubing, see page 8, lines 11-19. A 
plurality of spray nozzles (58) is inserted into the 
openings in the first and second portions of the tubing for 
distributing the chemical solution to the plurality of 
target areas, see page 8, lines 19-32 and FIGs. 3-5. A 
first junction box (46) is disposed below ground in a front 
area of the dwelling, as shown on page 5, line 30 through 
page 6, line 26 and FIGs. 1 and 2. A first pressure 
regulator (68) is connected to the tubing within the first 
junction box for regulating pressure of the chemical 
solution, as shown on page 13, lines 1-12 and FIG. 2. A 
first hook-up port (42) is disposed within the first 
junction box and having an output connected to a first end 
of the tubing, see page 5, line 30 through page 6 r line 26 
and FIGs. 1 and 2. The first hook-up port includes a lever 
arm (44) which lays horizontal within the junction box when 
not in use and rotates ninety degrees to a vertical 
position so that a fitting on an end of the lever arm 
extends above ground when coupled for receiving the 
chemical solution, see page 6, lines 17-26 and FIG. 2. A 
second pressure regulator (70) is coupled in a portion of 
the tubing which is located in a rear portion of the yard 
for regulating pressure of the chemical solution, as shown 
on page 13, lines 1-12 and FIG. 1. A booster pump (70) is 
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coupled in a portion of the tubing which is located in the 
rear portion of the yard for increasing the pressure of the 
chemical solution, as shown on page 13, lines 1-12 and FIG. 
1. 
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VI. GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 

1. Whether the drawings fail to comply with 37 
C.F.R- 1.83(a) . 

2* Whether claims 74-89 are unpatentable under 35 
U.S.C. § 112, first paragraph, as containing subject matter 
which was not described in the specification. 

3. Whether claims 74-89 are unpatentable under 35 
U.3.C. § 112, second paragraph, as being indefinite for 
failing to particularly ' point out and distinctly claim the 
subject matter which Appellant regards as the invention. 
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VII. ARGUMENT 

A . Legal Standard. 

i. Objection to the Drawings 

Under 37 C.F.R. § 1.83(a), the drawing in a 
nonprovisional application must show every feature of the 
invention specified in the claims. However, conventional 
features disclosed in the description and claims, where 
their detailed illustration is not essential for a proper 
understanding of the invention, should be illustrated in 
the drawing in the form of a graphical drawing symbol or a 
labeled representation (e.g., a labeled rectangular box). 
In addition, tables and sequence listings that are included 
in the specification are, except for applications filed 
under 35 U.S.C. 371, not permitted to be included in the 
drawings . " 

ii. 35 U.S.C. § 112 , first paragraph 

The first paragraph of Section 112 provides that the 
specification shall contain a written description of the 
invention. The description requirement's purposes are to 
assure that the Applicant was in full possession of the 
claimed subject matter on the application filing date and 
to allow other inventors to develop and obtain patent 
protection for later improvements and subservient 
inventions that build on Applicant's teachings. The 
description requirement may come into play when a claim is 
added by an Applicant for a patent at some stage after the 
original filing date and the claim differs in scope from 
the original claims. 
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To satisfy the written description requirement, a 
patent specification must describe the claimed invention in 
sufficient detail that one skilled in the art can 
reasonably conclude that the inventor had possession of the 
claimed invention. The written specification can use such 
descriptions as words, structures, figures, diagrams, 
formulas, etc., that fully set forth the claimed invention. 
Although the exact terms need not be used in haec verba, 
the specification must contain an equivalent description of 
the claimed subject matter. Eiselstein v. Frank, 52 F.3d 
1035, 1038, 34 USPQ2d 1467, 1470 (Fed. Cir. 1995) ("[T]he 
prior application need not describe the claimed subject 
matter in exactly the same terms as used in the claims 
..."). Thus, while there is no in haec verba requirement, 
newly added claim limitations must be supported in the 
specification through express, implicit, or inherent 
disclosure. Fujikawa v. Wattanasin, 93 F.3d 1559, 1570, 39 
USPQ2d 1895, 1904 (Fed. Cir. 1996) ("ipsis verbis 
disclosure is not necessary to satisfy the written 
description requirement of section 112. Instead, the 
disclosure need only reasonably convey to persons skilled 
in the art that the inventor had possession of the subject 
matter in question.")? In re Alton, 76 F.3d 1168 r 1175 r 37 
USPQ2d 1578, 1584 (Fed. Cir. 1996) ("If a person of 
ordinary skill in the art would have understood the 
inventor to have been in possession of the claimed 
invention at the time of filing, even if every nuance of 
the claims is not explicitly described in the 
specification, then the adequate written description 
requirement is met."). 
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iii. 35 U.S.C. § 112, second paragraph 

The second paragraph of Section 112 provides that the 
specification shall conclude with one or more claims 
particularly pointing out and distinctly claiming the 
subject matter which the Applicant regards as his 
invention. 

The primary purpose of this requirement of 
definiteness of claim language is to ensure that the scope 
of the claims is clear so the public is informed of the 
boundaries of what constitutes infringement of the patent . 
A secondary purpose is to provide a clear measure of what 
Applicants regard as the invention so that it can be 
determined whether the claimed invention meets all the 
criteria for patentability and whether the specification 
meets the criteria of 35 U.S.C* 112 r second paragraph with 
respect to the claimed invention. 

An Examiner T s analysis of whether claims particularly 
point out and distinctly claim an invention must be 
analyzed in light of i) the content of the particular 
application disclosure, ii) the teachings of the prior art, 
and iii) the claim interpretation that would be given by 
one possessing the ordinary level of skill in the pertinent 
art at the time the invention was made. M.P.E.P 2173.02. 
If the claim language is so vague or confusing that a 
person of ordinary skill in the art would be unable to 
determine the metes and bounds of the claims, then it may 
fail to satisfy the requirements of 35 U.S.C. § 112, second 
paragraph . 
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B. Drawings objected to under 37 C.F.R. 1.83(a) - 



The Office Action objects to the drawings under 37 
C.F. R* 1.83(a). In particular, the Examiner states that 
the "Y and elbow couplings" recited in claims 74, 80, and 
87; the " truck" recited in claims 74, 82, and 89; the 
x> spray nozzles being circular in shape" recited in claims 
74, 79, and 86; the "first hook-up port" and "second hook- 
up port" recited in claim 7 4 must be shown in the drawings 
or cancelled from the claims. Applicants traverse the 
objection. The and elbow couplings" are described in 
paragraphs [0020] and [0022] of the subject specification 
as being used to split tubing 50 and hence are believed to 
be incorporated within the feature of tubing 50 shown in 
FIGs. 1, 4, and 5. 

Returning to FIG. 1, from connector 42, just inside 
fence 16, chemical distribution system 40 splits with 
a portion running along foundation wall 52 of building 
structure 12 and a portion running along fence 16. A 
"Y" coupling or "T" coupling can be used to split 
tubing 50 , Tubing 50 runs along side fence 16, past 
play area 32 to the corner of the fence behind tree 22. 
Fence 16 may be cinder block or wood construction. As 
shown in FIG. 4, fence 16 typically contains a number 
of posts or pillars 60 regularly spaced about 10-15 
feet apart for supporting the main body of the fence. 
The cracks and crevices of the posts and pillars of 
fence 16 are prime insect infestation sites. To 
increase the effectiveness of chemical distribution 
system 40, tubing 50 is routed up and down the posts 
and pillars 60 of fence 16. 

An elbow connector can be used for tubing 50 to turn 
the corner of the fence behind tree 22 . Otherwise, 
tubing 50 is sufficiently flexible to bend 90 degrees 
between the side and back fence 16. Tubing 50 then 
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runs along back fence 16, past pool 24, to the corner 
of the fence near garden 28. Again, tubing 5 0 is 
routed up and down the posts and pillars along back 
fence 16. 

MPEP 608.02(d) states that structural details of 
sufficient importance should be described in the drawing. 
The "truck" is described in paragraph [0013] of the 
specification. In view of the written description in the 
specification, Applicants believe that the "truck" feature 
does not arise to a level that needs to be described in the 
drawings . 

Chemical distribution system 40 includes a connector 
or hook-up port 42. The chemical application 
technician arrives with a truck containing the 
chemical solution, for example, a pesticide. The 
technician connects a high-pressure, chemical 
application hose reeled from the truck to connector or 
port 42 . Once connected, the technician need no 
longer drag the chemical application hose around the 
property. 

As for the "spray nozzles being circular in shape", 
this feature is described in paragraph [0018] of the 
specification. The spray nozzles are shown as element 58 
in FIGs. 3 and 5. The circular feature is believed to be 
incorporated within the feature of spray nozzles 58 as 
supported by the specification. 

The spray nozzles 58 are typically a non-corrosive 
metal such as brass or stainless steel and can be 
circular or cylindrical in shape with an aperture for 
releasing the chemical spray . The apertures of 
different nozzles can be set to have different flow 
rates and spray patterns. The aperture can be large 
or small and have opening, circular opening, or 
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rectangular opening. 

As for the "first hook-up port" and "second hook-up 
port" in claim 14 , these features are shown in FIGs. 1 and 
2 as hook-up ports 42, see paragraph [0013] and [0014]. 
FIG. 1 shows two (first and second) hook-up ports 42. FIG. 
2 illustrates addition detail of the hook-up ports 42. 

However, in the event that the rejections under 35 
U.S.C. 112 f first and second paragraphs, discussed below 
are overcome before the Board, and the only remaining issue 
is the objection under 37 C.F.R. 1.83(a), Appellants would 
be willing to amend the drawings in line with the above 
support from the specification. No new matter need be 
entered to comply with the Examiner's objection. 

C. Claims 74-89 are patentable under 35 U.S.C. § 
112, first paragraph. 

The Office Action rejects claims 74-89 under 35 U.S.C. 
112 r first paragraph as failing to comply with the 
enablement requirement. Specifically, the Examiner states 
that the specification fails to teach the '"government 
regulations and manufacturer's recommendations." 
Appellants traverse the rejection under 35 U.S.C. 112, 
first paragraph. 

Based on the disclosure in the subject specification, 
Appellants submit that one of ordinary skill in the art 
would easily understand how to ascertain the relevant 
government regulations and manufacturer's recommendations. 
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[0017] The tubing 50 installed along foundation 
wall 52 may come pre-drilled with holes spaced at 
regular intervals. Alternatively, the installer may 
place solid tubing 50 along foundation wall 52, and 
then manually punch holes at selected locations with 
the punch tool. A spray nozzle or outlet 58 is 
inserted into each hole of tubing 50 along foundation 
wall 52 for dispensing and applying the chemical 
pesticide to the open target areas proximate to 
building structure 12 along foundation wall 52. The 
tubing 50 may have the outlets 58 pre-formed or 
integral to the tubing. The spray nozzle 58 includes 
an aperture through which the spray is directed and 
controlled. The selected locations for punch holes 
depend upon the pesticide manuf acturer r s recommended 
application instructions and any external structures 
36 adjacent to or in proximity of foundation wall 52 
that could interfere with the spraying pattern or 
otherwise unnecessarily be exposed to the chemical 
pesticide . The spray nozzles 58 are inserted into 
tubing 50 along foundation wall 52 for an even, 
complete, and directed coverage of the chemical 
pesticide to the outside ground areas proximate to 
building structure 12, in accordance with government 
regulations and manuf acturer / s recommendations. In 
one scenario, spray nozzles 58 are inserted into 
tubing 50 every 15 inches with breaks to avoid direct 
spray of the chemical pesticide on existing plants and 
other external structures 36 along foundation wall 52 
which are not intended to be sprayed . The chemical 
solution applied to the target area will kill and 
eliminate the insects and pests in the open areas 
where the pesticide is applied. 

[0027] A feature of chemical distribution system 40 
is the ease of use and maintenance. Once installed, 
the system is efficient and effective to use. The 
technician connects the chemical application hose 4 9 
to connector 42, sets the storage tank pressure in the 
truck, and begins pumping. The pesticide can be 
pumped through tubing 50 in liquid, mist, or gaseous 
state. The pesticide is dispensed from spray nozzles 
58 onto the intended areas, in a concentration and 
coverage consistent with the manufacturer 7 s 
recommendations and compliant with government 
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regulations. The chemical pesticide is thus 
distributed through fixed chemical distribution system 
40 and applied with the proper concentrations to the 
desired external locations of the property to kill and 
eliminate insects and pests . The same process is 
applicable to weed control and fertilizer application. 
The technician' s involvement is usually limited to 
connecting the application hose to connector 42, 
setting the storage tank pressure, and monitoring the 
spray volume and time. Otherwise, for the most part, 
chemical distribution system 40 is self -regulating . 
The process requires minimal judgment and action by 
the technician. The property owner and chemical 
application company owner have greater confidence that 
the pesticide is being properly applied and thoroughly 
distributed- The application process is more 
efficient, accurate, and requires much less time than 
manual application methods. 

The government regulations and manufacturer 
recommendations are readily available from published 
literature and websites. Depending on the chemical 
application and location, the user would be able to readily 
find this information. In most cases, the user already 
knows the applicable government regulations and 
manufacturer recommendations from prior experience. 

Accordingly, Appellants believe the specification 
properly supports the fact that the inventors had 
possession of the claimed invention. The claimed feature 
that "the tubing has a plurality of openings cut through 
its wall structure at selected points in accordance with 
government regulations and manufacturer's recommendations 
and corresponding to each of the plurality of target areas" 
is supported by the text in paragraphs [0017] and [0027] 
noted above . 
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Accordingly, Appellants request that the rejection 
under 35 U.S.C. 112, first paragraph be withdrawn . 

D . Claims 74-89 are patentable -under 35 U.S.C. § 
112 r second paragraph. 

The Examiner rejects claims 74-89 under 35 U.S.C. § 
112, second paragraph, as being indefinite for failing to 
point and distinctly claim the subject matter which 
Appellant regards as the invention. 

Regarding claims 74, 78 and 84, the Examiner states 
that the recitation of regulation and recommendations 
render the claims indefinite because regulations and 
recommendations are subject to change. 

Appellants traverse the rejection under 35 U.S.C. 112, 
second paragraph. Claims are interpreted as of the filing 
date of the subject application. Phillips v. AWH Corp., 
415 F.3d 1303, 1313 (Fed. Cir. 2005) "We have made clear, 
moreover, that the ordinary and customary meaning of a 
claim term is the meaning that the term would have to a 
person of ordinary skill in the art in question at the time 
of the invention, i.e., as of the effective filing date of 
the patent application." 

Appellants submit that the government regulations and 
manufacturer recommendations are those existing as of the 
filing date of the application and can be readily 
determined. The invention merely requires compliance with 
the existing government regulation or manufacturer 
recommendation as of the filing date. 
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The structures in line 23 of claim 74 could refer to 
fence 16 or stakes 62 and therefore are not duplicative 
with residential home 12, 

Accordingly, claims 74-89 are believe to comply with 
35 U.S-C. 112 , second paragraph. 

E * Conclusion 

When properly considered in view of the applicable 
legal standard, claims 74-89 are believed to comply with 
Patent Laws and Regulations. Appellants request reversal of 
the final rejection and allowance of the subject patent 
application. 



Respectfully submitted, 
QUARLES & BRADY LLP 



December 3, 2007 By: 



Robert D. Atkins 
Registration No. 34,288 



Address all correspondence to : 

Robert D. Atkins 
Quarles & Brady LLP 
One Renaissance Square 
Two North Central Avenue 
Phoenix, AZ 85004 
Telephone: 602-22 9-5290 
Facsimile: 602-229-5690 
Email : rda@quarles . com 
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VIII . 



CLAIMS APPENDIX 



1-73. (Canceled) 

74. (Previously presented) A chemical distribution system, 
comprising: 

a residential home; 

a yard in an exposed area adjacent to the residential 
home including a fence, gate, shrub, tree, swimming pool, 
patio, garden, grass area, play area, and concrete pad; 

a hollow tubing disposed around each of a plurality of 
target areas in the yard including the fence, shrub, tree, 
garden, and grass area, the tubing transporting a chemical 
solution selected from the group consisting of pesticides, 
herbicides, fertilizers, animal retardants, and vegetation 
pre-emergence, the tubing being made of a chemical 
resistant material selected from the group consisting of 
polyethylene, polyurethane, nylon, and polypropylene, with 
a pressure rating of at least sixty pounds per square inch, 
the tubing having an inside diameter ranging from one- 
eighth inch to three-fourth inch and an outside diameter 
ranging from one-fourth inch to one inch, the tubing having 
a plurality of openings cut through its wall structure at 
selected points in accordance with government regulations 
and manufacturer's recommendations and corresponding to 
each of the plurality of target areas, the tubing including 
a plurality of "Y" and elbow couplings for changing 
direction of the tubing to cover the plurality of target 
areas, the tubing being routed up and down structures that 
extend vertically above ground secured with pressure-fit 
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clamps and otherwise laid above ground; 

a plurality of spray nozzles inserted into the 
openings in the tubing for distributing the chemical 
solution to the selected target areas , the spray nozzles 
being circular in shape, made of non-corrosive metal and 
having adjustable flow rates and spray patterns; 

a truck for transporting the chemical solution to the 
residential home, the truck including a hose for 
transporting the chemical solution to the tubing; 

first and second junction boxes disposed below ground 
in a front area of the residential home; 

a first pressure regulator connected to the tubing 
within the first junction box for regulating pressure of 
the chemical solution; 

a first hook-up port disposed within the first 
junction box and having an output connected to a first end 
of the tubing, the first hook-up port including a lever arm 
which lays horizontal within the junction box when not in 
use and rotates ninety degrees to a vertical position so 
that a fitting on an end of the lever arm extends above 
ground when connected to the hose from the truck; 

a second hook-up port disposed within the second 
junction box and having an output connected to a second end 
of the tubing, the second hook-up port including a lever 
arm which lays horizontal within the junction box when not 
in use and rotates ninety degrees to a vertical position so 
that a fitting on an end of the lever arm extends above 
ground when connected to the hose from the truck, wherein 
the first and second hook-up ports form a closed system to 
equalize pressure and distribution of the chemical 
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solution 7 

a second, pressure regulator coupled in a portion of 
the tubing which is located in a rear portion of the yard 
for regulating pressure of the chemical solution; and 

a booster pump coupled in a portion of the tubing 
which is located in the rear portion of the yard for 
increasing the pressure of the chemical solution. 

75. (Previously presented) The chemical distribution 
system of claim 74, wherein the tubing is supported by 
stakes at selected target areas. 

76. (Previously presented) The chemical distribution 
system of claim 74, wherein the plurality of spray nozzles 
is disposed about fifteen inches apart. 

77. (Previously presented) The chemical distribution 
system of claim 74, wherein the tubing is pre-drilled with 
punch hole openings spaced at regular intervals one to 
twenty inches apart for dispensing the chemical solution. 

78. (Previously presented) A fixed chemical distribution 
system, comprising : 

a residential home; 

a yard in an exposed area adjacent to the residential 

home; 

a hollow tubing disposed around each of a plurality of 
target areas within the yard, the tubing transporting a 
chemical solution selected from the group consisting of 
pesticides, herbicides, fertilizers, animal retardants r and 
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vegetation pre-emergence , the tubing being made of a 
chemical resistant material selected from the group 
consisting of polyethylene, polyurethane, nylon, and 
polypropylene, the tubing having a plurality of openings 
cut through a first portion of its wall structure in 
accordance with government regulations and manufacturer's 
recommendations and a plurality of pre-drilled openings 
formed in a second portion of the tubing; 

a plurality of spray nozzles inserted into the 
openings in the first and second portions of the tubing for 
distributing the chemical solution to the plurality of 
target areas; 

first and second junction boxes disposed below ground 
in a front area of the residential home; 

a first pressure regulator connected to the tubing 
within the first junction box for regulating pressure of 
the chemical solution; 

a first hook-up port disposed within the first 
junction box and having an output connected to a first end 
of the tubing, the first hook-up port including a lever arm 
which lays horizontal within the junction box when not in 
use and rotates ninety degrees to a vertical position so 
that a fitting on an end of the lever arm extends above 
ground when connected for receiving the chemical solution; 

a second hook-up port disposed within the second 
junction box and having an output connected to a second end 
of the tubing, the second hook-up port including a lever 
arm which lays horizontal within the junction box when not 
in use and rotates ninety degrees to a vertical position so 
that a fitting on an end of the lever arm extends above 
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ground when connected for receiving the chemical solution,, 
wherein the first and second hook-up ports form a closed 
system to equalize pressure and distribution of the 
chemical solution; 

a second pressure regulator coupled in a portion of 
the tubing which is located in a rear portion of the yard 
for regulating pressure of the chemical solution; and 

a booster pump coupled in a portion of the tubing 
which is located in the rear portion of the yard for 
increasing the pressure of the chemical solution. 

79. (Previously presented) The fixed chemical 
distribution system of claim 78, wherein the spray nozzles 
are circular in shape r made of non-corrosive metal and have 
adjustable flow rates and spray patterns. 

80. (Previously presented) The fixed chemical 
distribution system of claim 78 , wherein the tubing 
includes a plurality of W Y" and elbow couplings for 
changing direction of the tubing to cover the target areas. 

81. (Previously presented) The fixed chemical 
distribution system of claim 78 , wherein the tubing is 
routed up and down structures that extend vertically above 
ground secured with pressure-fit clamps and otherwise laid 
above ground. 

82. (Previously presented) The fixed chemical 
distribution system of claim 78, further including a truck 
for transporting the chemical solution to the residential 
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home, the truck including a hose for transporting the 
chemical solution to the tubing . 

83- (Previously presented) The fixed chemical 
distribution system of claim 78, wherein the plurality of 
spray nozzles are disposed about fifteen inches apart. 

84. (Previously presented) A chemical distribution system, 
comprising: 

a dwelling; 

an exposed area adjacent to the dwelling; 

a hollow tubing disposed around each of a plurality of 
target areas within the exposed area, the tubing 
transporting a chemical solution selected from the group 
consisting of pesticides, herbicides, fertilizers, animal 
retardants, and vegetation pre-emergence, the tubing being 
made of a chemical resistant material selected from the 
group consisting of polyethylene, polyurethane, nylon, and 
polypropylene, the tubing having a plurality of openings 
cut through a first portion of its wall structure in 
accordance with government regulations and manufacturer's 
recommendations and a plurality of pre-drilled openings 
formed in a second portion of the tubing; 

a plurality of spray nozzles inserted into the 
openings in the first and second portions of the tubing for 
distributing the chemical solution to the plurality of 
target areas ; 

a first junction box disposed below ground in a front 
area of the dwelling; 

a first pressure regulator connected to the tubing 
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within the first junction box for regulating pressure of 
the chemical solution; 

a first hook-up port disposed within the first 
junction box and having an output connected to a first end 
of the tubing, the first hook-up port including a lever arm 
which lays horizontal within the junction box when not in 
use and rotates ninety degrees to a vertical position so 
that a fitting on an end of the lever arm extends above 
ground when coupled for receiving the chemical solution; 

a second pressure regulator coupled in a portion of 
the tubing which is located in a rear portion of the yard 
for regulating pressure of the chemical solution; and 

a booster pump coupled in a portion of the tubing 
which is located in the rear portion of the yard for 
increasing the pressure of the chemical solution. 

85. (Previously presented) The chemical distribution 
system of claim 84, further including: 

a second junction box disposed below ground in a front 
area of the dwelling; and 

a second hook-up port disposed within the second 
junction box and having an output connected to a 'second end 
of the tubing, the second hook-up port including a lever 
arm which lays horizontal within the junction box when not 
in use and rotates ninety degrees to a vertical position so 
that a fitting on an end of the lever arm extends above 
ground when coupled for receiving the chemical solution, 
wherein the first and second hook-up ports form a closed 
system to egualize pressure and distribution of the 
chemical solution . 
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86. (Previously presented) The chemical distribution 
system of claim 84 , wherein the spray nozzles are circular 
in shape, made of non-corrosive metal and have adjustable 
flow rates and spray patterns. 

87. (Previously presented) The chemical distribution 
system of claim 84 , wherein the tubing includes a plurality 
of "Y" and elbow couplings for changing direction of the 
tubing to cover the target areas. 

88. (Previously presented) The chemical distribution 
system of claim 84 , wherein the tubing is routed up and 
down structures that extend vertically above ground secured 
with pressure-fit clamps and otherwise laid above ground 

89. (Previously presented) The chemical distribution 
system of claim 84, further including a truck for 
transporting the chemical solution to the residential home, 
the truck including a hose for transporting the chemical 
solution to the tubing. 
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IX. EVIDENCE APPENDIX 

None , 
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X. RELATED PROCEEDINGS APPENDIX 

None . 
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